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I ntroduction

The Lord Haslam, Chairman of the first session, opened the conference by calling for two minutes silence for
Diana, Princess of Wales. He then welcomed the delegates to this the 12th Annual Michael Sieff Foundation
conference, and commended Arnon Bentovim, who had perceived the subject and worked tirelessy as Planning
Committee Chairman.

1. The Child’s Per spective

Dr. Sheila Adam, Deputy Director of Health Services, NHS Executive, began by saying how delighted she was to
be giving the opening presentation at this, the 11th Annual Residential Conference of The Michael Sieff
Foundation. In addition she welcomed the theme of this year's conference, since achieving a balance between the
needs of children and the needs of their parents who have a range of health problems or disabilities, presents a
continuing challenge to Health and Social Services. Sheila felt that developing better ways of working with
families, to support them in bringing up their children, must be a key priority aswe move into the 21% century.

Background

Any ill health or disability presents difficulties but the problems when a parent has a mental health problem or a
learning disability are particularly complex.

Mental illness continues to be regarded with fear and with suspicion. People even with less severe mental illness
continue to be stigmatised and discriminated against in all spheres of life.

Child protection services are not always aware of the presence of mental illness in one or either parent.
Conversely the services which care for those adults with mental health problems all too often fail even to recognise
that the adult may have children, let aone to understand the needs of those children and to begin to ensure that they
are met. Although some cope well, children of mothers with depression have well documented problems. In
addition we know from both child protection and homicide inquiries that the children of parents with psychosis are
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at greater risk of maltreatment during their childhood. There are indications that developmental difficulties and
behavioural and psychological problems can persist into later childhood and possibly beyond.

Parents with learning disabilities face doubt and scepticism about their capabilities as parents. But there is now
growing evidence that, with the proper support, parents who have learning disabilities can bring up their children
successfully. They will often require extra help, offered in a way which recognises their understandable fears of
those who work in statutory services.

Similar suspicions and concerns may exist about parents who misuse drugs but again this should not result in their
being inevitably regarded as unsuitable or inadequate parents. Additional support though will often be required.

In each case the particular needs of these children must be recognised and understood, and the range of informal
and formal services provided to meet their needs, as well asto meet the needs of their parents.

Children'sHealth

Since the election in May the word "inequalities’ has returned to the vocabulary, and concerns about inequalities
are central to Government policy direction - in health and el sewhere.

In recent decades, child health has generally continued to improve, in terms of life expectancy and quality of life.
Both perinatal and infant mortality rates have fallen and in the last twenty years cancer mortality rates for children
have fallen by nearly a half. On the whole children are becoming physically healthier. The health surveys of
children tend to focus on physical health, and therefore we have more limited evidence on psychological health and
social well-being.

But coming back to the theme of inequality, there are also some worrying trends. Despite the fact that
improvements have taken place in al social groups, we have seen a widening gap in social class differences as
regards death rates, which can be traced back to the 1950s.

In fact, variations in health status between different socio-economic groups have been documented in Britain since
the 1860s and are found across the developed world. It is difficult to make meaningful comparisons of mortality
rates between countries, although there are suggestions that inequalities are worse in the UK than in some other
western countries.

Just to summarise some of this, life expectancy at birth for a baby boy born this year is estimated to be about five
years less in a working class family than in a middle class family. Children in Social Class 5 are five times as
likely to suffer accidental death as are their peersin Social Class 1. If we look at this geographically, the health
district with the worst infant mortality rate in England has a rate more than 3 times higher than that of the best.

Government Policy

Evidence suggests that these inequalities are widening rather than diminishing and | think that this will be a key
theme for the Government's Green Paper, "Our Healthier Nation™, to be published during the winter. This Green
Paper, whilst consulting on a range of issues, is very likely to identify children as a priority area. There will be a
focus on tackling the root causes of health inequalities such as poverty, unemployment, poor housing and pollution.
To quote Tessa Jowell, Minister for Public Health: “Right across society the poorer you are, the less healthy you
are likely to be. Inequalities are set in childhood which means that al stages of childhood offer scope for
improving health”.

In a speech in July 1997 at the Health Strategy Conference she went on to emphasise the importance of healthy
schools and the need for as a "whole school ethos" in tackling inequality. But she also highlighted the importance
of pre-school education in helping to teach problem-solving skills and to promote self-esteem, the intention
obviously being to interrupt the well-described link between deprivation in childhood and a range of subsequent
problemsin adult life.

The programme of work which Tessa Jowell has initiated is part of a determination across the whole of
Government to tackle more effectively the problems which our children face and to do this in a way which is
coherent and cor porate throughout national government and within local communities.



Just to give three other initiatives as examples:

« from the Department of Education and Employment, we have education reforms including a Green Paper on
children with special educational needs, later this year;

» from the Department of Social Security, Welfare to Work, including the new deal for young people;

< and from the Home Office, a major new focus on youth justice which will combine a clearer delineation of the
responsibilities of both young people and their parents, with an improved youth justice system including a range
of new, more effective and more timely interventions for young people who offend.

Parenting

One of the specific cross-Government themes which has already emerged is that of parenting - with proposals
including parenthood education in secondary schools; a stronger role for parent education when children are young;
and more support for parents. We are perhaps finally recognising, that parenting is the most difficult thing that
most people ever do, and should not be left to amateurs. Partnership will be essential. We will be looking for joint
working relationships with the voluntary sector, as well as the statutory sector, and health and social services will
play avital rolein this.

Social Exclusion

In addition, the Government has committed itself to tackling social exclusion. The definition in Peter Mandelson's
speech to the Fabian Society last month was - “the people who have lost hope (who) are trapped in fatalism, today’ s
and tomorrow’ s underclass shut out from society”. He said, “Our vision isto end social exclusion, our priority isto
redirect and reform social programmes in the welfare state towards that goal, our strategy is to build a broad
ranging political consensus for action. There are 5 million families where no-one of working age works; 150,000
people deemed to be homeless; perhaps 100,000 children not attending school. Three million people living in the
worst 1300 housing estates expressing multiple deprivation, rising poverty, unemployment, educational failure and
crime”. A daunting agenda which will require concerted action at alocal and at a national level.

Department of Health

There are obviously major implications for those of us working in the Department of Health. We shall need to
establish a clear framework within which to pursue the priorities for children and for children’s services. We need
to continue to improve the health of all children, and to enhance the quality of health and social care which we
provide for them and for their families.

This will not be easy. Health and Social Services are already under considerable pressure, with an increasing
number of competing demands on limited resources, human as well as financial. Simply having more money is not
the answer. We will also need more people with the experience and skills to deliver essential services.

Social Services need to balance the protection of services for children and families, against the increased pressures
for adult services, and also to balance the needs for child protection against the needs of familiesin crisis or with
special problems. There is continuing concern about child protection, particularly amongst looked-after children.

Within the Health Service there is the need to balance the provision of services through primary and community
health care, with the imperative to focus specialist services on a small number of hospital sites in order to ensure
high quality care. There are increasing pressures across the board but particularly in child and adolescent mental
health services, and in arranging and funding the packages of health, social and educational services for children
with complex needs.

Both Health and Socia Services are increasingly aware of the importance of early identification of children with
problems and early intervention - we need to use all the resources available for families as effectively as possible
from midwives, through health visitors and other members of the primary care team, to the range of specialist
health services which are required for a minority of children. Staff who have routine contact with children and
their families must be aligned to the range of problems which they may face, including psychological, and
emotional problems.



The Department of Health needs to fulfil its role within Government with respect to children, including
responsibilities and duties to lead and support. We need to signal to the Health Service and to local government
our determination to improve things. We need to provide a clear focus for external organisations which work with
and for children and their families and we also need to work closely with the research community. We must
demonstrate our belief in the links between investment in the health and well-being of children and wider social
and economic benefit.

In closing perhaps | could paraphrase Adrian Falkov, who is speaking later in the conference. He says that we need
to continue to promote better ways of working across health and social services and related agencies to ensure that
multiple disadvantaged parents receive the support they need and that their children are provided with an
environment which enables their optimum development. It seems to me a pretty good aim for what we will be
talking about over the next 48 hours. In doing this we must address the needs of both parents and their children
who are, after all, al our futures.

2.  TheNature of the Problem -
M essages from Child Abuse Enquiries.

Sylvia Duncan, from the Ashwood Centre, Woking, began by saying that for simplicity she would be presenting a
joint paper, arising out of a larger joint research project with Dr. Peter Reder from the Centre for Relationship
Studies, Riverside Mental Health Trust. The paper was about fatal child abuse and although talking about the death
of children was an emotive subject, their task was to take these tragedies and find ways of turning them to the
benefit of others. Her paper was presented with that in mind.

The document “Working Together” and its Part 8 refinements published in 1991, set out a procedure for reviewing
severe child abuse cases in the UK. According to this procedure, a local Area Child Protection Committee must
conduct an agency-by-agency review of any case in which a child dies or is severely injured as a result of
maltreatment. The Department of Health consistently receives around 120 such ‘Part 8 notifications a year.
Having observed that parental mental health problems featured in a number of cases, Adrian Falkov was asked to
undertake a more detailed study of thisissue. We have briefly summarised the findings of his analysis of the files
of 100 Part 8 Reviews, looking for indications of parental psychiatric disorder.

He concluded that 33% of the caretakers had shown clear evidence of psychiatric morbidity. In afurther 23% there
was insufficient information to form ajudgement and so the overall number might have been higher.

The main diagnostic categories in the 33 cases were as follows:

Psychiatric Disorder Either Caretaker Perpetrator Only
psychosis (other than puerperal)
depression (other than post-natal)
personality disorder

drug dependency

Munchausen syndrome by proxy
Post-natal depression

puerperal psychosis
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He also looked for accompanying psychiatric problems in the caretakers and found alcohol dependency in 4
perpetrators and 1 partner. If the figures are restricted to caretakers known to have been the perpetrator of the fatal
abuse, then there was clear evidence of psychiatric morbidity in 25% of cases. The first figures refer to al the
caretakers and the second column refers to the actual identified perpetrators of the abuse.

Concurrently with this study, and supported by a Department of Health grant, Peter Reder and | had already started
to review a one year sample of Part 8 files, in order to elicit general patterns which might have implications for
practice. We are writing up our current study results, in which we have reviewed 112 completed files for the year
to March 1994. In 35 cases, abuse had already been confirmed as the cause of death, but in a further 14, we had
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suspicions that abuse was al so associated with the death. Our project looked at many aspects of the cases and a full
report will be published next year under the title of ‘Lost Innocents'.

As part of this research study we set out to identify the presence of mental health problems, but faced the same
difficulties as Falkov in using information of variable quality, and of interpreting clinical details ‘second hand’,
since some case files did not accurately record symptoms and signs and did not contain details of psychiatric
assessment. Therefore, we had to make informed judgements about what we would define as a ‘mental health
problem’. We decided not to include the notion of "personality disorder”, because in our view, this term
principally describes relationship problems, not a mental disorder.

Our figures were even more dramatic than Falkov’'s. Taking the 35 cases in which the caretaker was clearly
responsible for the death, fourteen of these perpetrators had been suffering from an active mental health problem at
the time they killed the child. For half of them, the problem was significant substance misuse. In addition, 2 other
perpetrators had a previous psychiatric history, although they were not currently defined as having an active mental
health problem.

Natur e of the active mental health problem among 35 per petrators of " confirmed" abusive fatalities.

Mental Health Problem Number
paranoid psychosis 4 probably
depressive disorder 2
post-natal depression 1
substance misuse 4

14 (40%)

Another way to present these findings is to consider all 49 cases, including the ones with strong suspicions of an
abuse related death. Since no perpetrator was identified as responsible in the suspicious cases, we needed to ook
for an active mental health problem in either current caretaker.

In the 35 ‘confirmed’ cases, we found that 2 partners of the perpetrators also showed evidence of substance misuse.
In the 14 ‘suspicious’ cases, 4 caretakersin 3 families had a mental health problem, one being recurrent depressions
with somatic complaints and the remaining three being ... substance misuse.

The following table presents a little more detail about each case and adds information about previous histories of
mental health problems. It also gives you an indication of the type of mental health problems that we identified
from reading these Part 8 reports.

Significant Mental Health Problems of Caretakers

Caretaker Mental Health Problem
(Italics = Perpetrator)

A. Active Disorder in Current Caretaker at Time of Child’'s Death

mother paranoid psychosis

mother paranoid psychosis and al cohol abuse

mother paranoid psychosis (with history of overdoses and other threatsto kill herself)
father alcohol abuse

father alcohol abuse

mother alcohol abuse (with history of overdoses)

mother undefined long standing mental illness

father paranoid psychosis secondary to alcohol and drug abuse
father alcohol abuse

mother drug abuse and depression

mother alcohol and drug abuse

father alcohol and drug abuse

mother post-natal depression

father depressiveillness

mother drug abuse



mother recurrent depressions with psychosomatic complaints

mother recurrent depressions with somatic preoccupation's
father acohol and drug abuse

mother drug abuse

mother alcohol and drug abuse

B. Previous History of Caretaker in Household at Time of Child’'s Death

mother ‘mental health problems’

mother post-natal depression

mother psychiatric treatment after murdered 1% child and episodes of suicidal ideation

mother episodes of depression, overdosing & suicidal ideation; possible alcohol and drug abuse
mother history of overdosing

father ‘resolved drink problem’

father episodes of overdosing and psychosomatic complaints

C. Previous Member of Household

father alcohol abuse, claustrophobia and ‘ psychiatric help’
father alcohol and drug abuse

mother’s cohab  acohol abuse and mania

father drug abuse

father alcohol abuse

Y ou can see that the same types of disorders come up with regularity.

Impact on Children.

Though there is research evidence for an adverse psychological impact on many children living with a disturbed
parent, the majority of parents with psychiatric difficulties can, and do, care for their children satisfactorily.
Nonetheless, it is worth speculating why in certain cases, parental mental health problems appear to raise the risk of
physical harm to children. We felt that in many of our cases the caretakers' preoccupation with their own personal
needs lead to the exclusion of the child’s. This was particularly so for substance misusers, whose life styles were
so self-centred that their children’s safety and welfare was neglected. It appeared that children were harmed when
they intruded into the depressed parents self-preoccupation. For psychotic parents, the picture we found was
similar to that described by others, in that the child was at significant risk when incorporated into their parents
delusional thinking.

Assessment Paralysis

The presence of an adult mental health disorder in some cases led to what we have termed ‘ assessment paralysis'.
Below are two examples of how efforts to establish whether the parent did, or did not, have a diagnosable
psychiatric disorder, led to the risks to children being overlooked.

In the first case, a mother had developed delusions that her husband was trying to kill her and that dogs were a
reincarnation of her dead mother. She began talking to the child as though she were the dead (grand-) mother.
Despite her older child recurrently presenting to the general practitioner with psychosomatic complaints, informing
a GP trainee of her mother’s delusions and visiting social services to say how concerned she was about her
mother’s mental health, the assessments that were undertaken were of the mother’s mental state and whether she
would allow contact from professionals. However, she always appeared cam when the GP visited. The critica
opportunity to frame the primary issue as one of child protection was when the mother threatened to kill the child at
just 4 weeks old. Instead, the risk to the child was not given the appropriate priority and the mother smothered the
child at 20 months.

In the second case, the mother had a history of school non-attendance, anorexia nervosa and stealing during
childhood, was physically abused by her own mother and had been taken into care as a 15 year old after setting fire
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to her parents’ home. She became pregnant the following year and went on to have four children, but the three
eldest were placed with other caretakers. At 23 her adult psychiatric history began, with deliberate self-harm,
attempting to set fire to her flat and admitting that she wanted to smother her child. Over the next eight years, the
mother presented repeatedly with depression, threats to kill her children, herself, her parents or professionals and
devel oped paranoid ideas such as people coming to cut her head off. She twice locked herself and her daughter in
the flat and on one occasion was seen at a window brandishing a knife. During this time there were five referrals
for domiciliary psychiatric assessments, but each one concluded that she was not showing evidence at the time of a
formal psychiatric disorder and there were no grounds for invoking the Mental Health Act. This conclusion was
accompanied by a decision that no further action could be taken. The mother eventually drowned her daughter at 4
years of age.

These are two vivid examples of what we have termed Assessment Paralysis. It seems to us that in such cases, two
parallel assessments are necessary, one by someone who can see the problems from the perspective of the parent,
including an explanation for their behaviour and of what intervention is possible, and a second by someone
representing the child's perspective. However, it needs to be appreciated that children are not at risk from their
parents diagnosis as such, but from their behaviour. [f professionals conclude that the parent does not currently
suffer from a psychiatric iliness and no intervention is indicated, it still leaves the question whether the child is at
risk from the parent’ s behaviour and, if so, what intervention is required for that problem.

Our study confirmed what has already been put forward by the first speaker, that there must be much closer liaison
between adult and child services, and each needs to be aware of the other’s responsibilities and relevance. We see
this as a need for everyone to ‘think family’. Children’s services have a responsibility to keep colleagues working
with adults aware of child protection issues, and similarly, adult mental health and substance misuse services need
to be sensitive to the possible impact of parental problems on children of the family. This has implications for
training, service organisation and policy development and we hope that these issues will become part of everyone's
agenda.

3. ThePsychiatrist’sand Forensic Psychiatrist’s Dilemma.

Professor Cordess, Professor of Psychiatry, Sheffield University, speaking as a forensic psychiatrist, with
psychiatric and psychoanalytic training, introduced a theme of emphasis on the rights of the individual by way of
contrast with the “think family” ideas of disclosure and ‘child protection’, which was the main theme of the
conference. People in the very vulnerable situations of being either in psychiatric or psychotherapeutic treatment,
or in being assessed by an “expert” for a psychiatric opinion, may divulge things that are not in their best interests
and requirements of disclosure of this information can convert the psychiatrist’s role into one more akin to “social
policing”. He felt that the power invested in the psychiatrist and the inevitable ‘transference’ involved, brought
with it aresponsibility of confidentiality to the patient - and to the accused especially - when using clinical skills to
“extract” information. The question is: How absolute is this confidentiality and in what circumstances can it be
broken?

The Dilemmas

There are magjor dilemmas with regard to confidentiality that a psychiatrist and forensic psychiatrist experiences in
relation to the wider areas of the family, parenting and children. For this conference | re-read “Rooted Sorrows”
(1997) and init | read Roger Kennedy’ s account of the assessment of parenting from the point of view of afamily,
systems and child psychiatrist. | found it quite different from how | see my own function. | assess and report on
the history, mental state and personality of individuals - and sometimes the couple - and this most often means
assessment of personality disorders, which make up the great mgjority of cases of criminal offending. | give my
opinion on risk in the shorter term and (less reliably) for the longer term. Although | make general comments based
upon this assessment, about capacities for caring and other aspects relevant to parenting, for example, impulsively
violent behaviour - taking account of the reports of others, say a guardian ad litem or nursery school nurse - | do not
offer a comprehensive assessment of parenting because it is not my area of expertise. |, therefore, do not usually
see the children. |1 think it is important that a child psychiatrist sees the children - probably together with the
parents. The greatest opportunity for making fine judgements of parenting abilities is by seeing how parents are,
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and what they do, with their children. | am careful to set these demarcation lines of what | can offer at the time of
initial referral - often against considerable pressure - “.... No | can’t do that; .... I'm not going to see the children;
... I'll seethe parents, and I'll report thus far and no further.” | have clear professional boundaries in such matters,
and more generally | have patterns of practice which are reliable, and are ones which are largely standard amongst
forensic psychiatrists - or so | thought. | shall give you just two - somewhat contrary - examples which illustrate
that this belief was possibly an illusion.

CaseVignette 1

The Family Court referred a young, rather sad couple whose child was thought to have suffered non-accidental
injury. The Court was saying that the child should be taken into care unless the husband ‘admitted’ that he was
responsible for the fractures seen on X-ray. The young mother said that she would ‘forgive’ her husband if he
admitted to being the cause of the injuries. If he did not, then they would have to split up in an attempt by her to
keep the child. He awful dilemma was between child and husband. Maybe, she said, he was innocent but the Court
had decided that he was guilty and “in denial”. The hapless couple were referred to me for an assessment of risk. |
gave this couple a version of the preliminary, routine, caution that anything told, by them, to me may then be
included in a report to the court. The husband said from the outset, and repeated with great conviction, that since
he did not do it, it would be utterly dishonest to admit to it. So | stopped the interview after about 20 minutes and
wrote to the Court saying that there was nothing | could do in the circumstances. The Judge disagreed with this
approach and tried to send the couple back, but | declined to see them again - unless something had changed in their
account. | thought | was being potentially mis-used as an investigator or interrogator - using the position of
clinician, and the undoubted power of medico-therapeutic “trappings’ - to pressurise this couple into the sharing of
information which they had aright - if they so wished - to withhold.

Case Vignette 2

| was instructed by the Defence, in relation to criminal proceedings, to see a young woman who was thought to be
“exhibiting signs of Munchausen by Proxy Syndrome”, since her child had died, alone, in her company, and four
children whom, over a period of years she had been baby-sitting, had suffered suspected, attempted suffocation.
The depositions seemed clearly to point to avery high probability of her ‘guilt’. When | interviewed her she denied
everything but in such a way that convinced me that she had, indeed, been responsible for these acts. During the
course of my several assessment interviews | used considerable psychological pressure. This included putting to
her psychodynamically informed hypotheses that there were parts of her mind to which, possibly, she did not have
access, i.e. which she “split off” or dissociated, and that as a consequence she was capable of all sorts of things
which she now denied. In brief, | was taken up emotionally by the case and decided - on the basis of the history
and on my judgement from experience of other cases - that this was a case of Munchausen by Proxy.

For the purposes of this talk, | have to question whether my very active and challenging response to this young
woman's denial was professionally and ethically appropriate. | judged her to be extremely dangerous. Since her
defence solicitor had told me that she had a very good case and | feared that she might well be found “not guilty”,
and, therefore, released free to baby-sit again for unsuspecting parents, | found myself (uncomfortably) thinking of
the case of W v Egdell (1990) (see below) and decided to do whatever | could to make sure that she would not end
up released into the community. Rather, | planned to negotiate a course for her detention in hospital, but not, |
hoped, in prison. The sticking issue turned out to be the question of her “treatability” and of how to treat her. She
is now, however, in a secure hospital.

So those were two cases which, as | prepared this talk, | reflected on my attitudes and practice. They focused my
mind upon the obvious dilemmas and upon why | had behaved so differently in the two cases. Partly it was
because of the more serious nature of the second case, but that does not seem to be a sufficient explanation. | think
now that the difference was a - not totally conscious - decision to be socialy interventionist for a greater good -
which | find problematic to completely justify in terms of principle, rather than in emotional terms.

Confidentiality

There are different thresholds of confidentiality for professional therapists according to our different roles. Child
and adolescent psychiatrists and forensic psychiatrist, for example, clearly have different roles, expectations and
concerns. We will probably never see dilemmas of confidentiality identically, and | think that thisis healthy. | am
concerned, however, that the explosion of child abuse reporting in the last 30 years has produced an enormous
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change in expectations. Now all practitioners are expected to disclose in an increasing number of circumstances,
and think of themselves and their professional roles in a context of willingness to share information relatively
freely, which, hitherto, had been regarded as confidential. There has been a rush to change much of the law and a
stream of - sometimes contradictory - ‘professional guidelines. The most recent example is that of the Sex
Offenders Act (1997) and the *guidance’ document - issued by the NHS Executive - wherein the sentence “While it
is essential for each case to be considered in the light of its own facts ...., it is anticipated that the need to protect
the public means that the balance will come down in favour of notification”. That is, it is no longer the case that
only in exceptiona circumstances would confidentiality be broken, but quite the reverse. Evidence suggests too
that our societal pre-occupation with child sex abuse and its consequences has made practitioners more active in
disclosing on unrelated non-sexual abuse matters, for example violence or degrees of neglect.

| am proposing, therefore, that it may be time to stop and think - are we actually on the crest of atidal wave of
excessive anxiety, leading to pressure and policies of “disclosing” all, and, effectively, a practice of
“confidentiality be damned”? Have we thought through the longer term consequences of these changes to our
professional identities and how we are perceived - by those who might wish to confide in us?

Confidentiality and its breaching is a massive issue in this era of the communications explosion. Anderson (1995)
describes the NHS as “rushing down a slippery slope” in breaching confidentiality. His account of the increasingly
wide access to hitherto confidential clinical, health and administrative records includes the subject of ‘aggregation’.
Information becomes much more sensitive when it is aggregated from different sources. Even now anyone who
wants to do so badly enough can get access to medical records and what we might naively assume to have been
confidential information. In some sense my concerns are akin to examining the stable door after it has been left
wide open. Anderson gives examples in the American health care system and in banking and financial matters, of
data bases, previously regarded as confidential, having been used to make information public, which has then been
grossly misused. Britain, having a centralised health service system, could be open to even greater abuse.

Sharing of information, or good multi-disciplinary working together, can, on the one hand, be seen as protecting the
interests of the patient or child, especially when you are “thinking family”. Those same activities, on the other
hand, can be seen as a betrayal of the patient’s (and possibly the clinician’s) rights to privacy which could aso be
in the public interest. Examples abound in “managed care” which includes insurance interests and in a clinician’s
mandatory compliance with certain “Child Abuse Reporting Laws” in the USA. Most of the guidelines on these
clinical matters, at least in the UK, at least hitherto, advise that it is the clinician’s duty to preserve confidentiality
but that there may be exceptions. The question is, are the exceptions actually becoming the rule? If, for example, |
had done some dastardly thing (say, a potentially criminal act) and | wanted to talk to somebody about it
professionally, | would probably not go to a doctor if | wished my act to remain ‘confidential’. | would be better
off going to a priest - certainly - or to a lawyer, or maybe to a journalist. As Bollas and Sundelson (1995) write,
“Lawyers still have privileged relations with their clients, priests with their penitents, journalists with their sources,
but therapists have allowed their privilege - equally if not more important to the practice of their profession - to be
destroyed. (Inthe USA) with the mandatory reporting laws and managed care requirements, what patients say will
now often be used against them.”

Roles

At this conference there are people with a range of professional roles who clinically, at different times, wear
diverse “hats’: Our dilemmas around issues of confidentiality vary accordingly. | shall sketch some of these
different roles and attendant areas for dilemma of professionals working primarily with adults. Thresholds for
confidentiality differ within these roles but are all to be contrasted to the quite different expectations and practice
of the majority of this audience whose primary remit is child protection.

B The Adult Psychiatrist’s dilemma - when he is operating in this area - is rather similar to that of;

B the Forensic Psychiatrist’sdilemma; each has at least two roles - that of the practising clinician and the medico-
legal “expert”. In essence, the practising professional has a dilemma of what to divulge or disclose of
information gained under an assumption of (relative) confidentiality. As an ‘expert’, one'srole is, apparently,
more up front: you are asked to assess a person or family and to report on a specific area of that person’s or
family’s life. This will be made explicit to the person being assessed and seems straightforward. However,
especially since thereislikely to be a high emotional valency in the subject matter, thereis still an unequal - and
partly unconscious - imbalance of power, which is open to misuse.

B The Adult Psychotherapist’s dilemma (see below). | exclude the child psychotherapist since | am only dealing
with the areas to which | am related professionally.
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B The Psychoanalyst's or Psychotherapist’s (lack of) dilemma. | say “lack of” dilemma because a common
psychoanalytic view, as stated, for example, by Bollas and Sundelson is that there is only one standard for a
psychotherapist or psychoanalyst - like that of a priest - that of absolute confidentiality. There are, in their
view, no exceptions which should make the breaching by the psychoanalyst of confidentiaity of any
information pertaining to the patient. This includes, for them, and for many psychoanalysts, any imposed
requirement by the Courts or the law. There is precedent for one psychoanalyst being required by sub-poenato
attend court to give evidence. She attended court but made it known that she would not comply. The Judge, in
conciliatory mode, merely asked the prosecution counsel what he was going to do about it - knowing full well
that counsel could do nothing. Courts are clearly reluctant to enforce breaches of professional confidentiality in
such situations but in different circumstances the psychoanayst may well have had to take the legal
consequences of her refusal - that is, to be found in contempt of court with the attendant consequences.

A central point for Bollas and Sundelson is that even to allow consideration of a breach of confidentiaity is, for
the psychoanalyst, to change the essence of transference and counter-transference within the analytic relationship -
such as to undermine the whol e psychoanalytic project.

You will probably disagree fundamentally, especially those of you who come to this dilemma primarily from a
child protection perspective.

Medical Practitioners still have discretion, within the law, whether they breach confidentiality but, hand in hand
with more and more guidelines, expectations have changed. Whereas the modern version of the Hippocratic Oath
(World Medical Association, ‘Declaration of Geneva') includes the undertaking, “1 will respect the secrets which
are confided in me, even after the patient has died”, modern guidance is less absolute; for example, the General
Medical Council states that disclosures may be necessary in the public interest (without the patient’s consent), for
example, where thereis“arisk of death or serious harm” (GMC 1992, 1995). Clearly, thisistoo complex a subject
to pursue in detail here, but suffice to say that a useful and necessary distinction needs to be made between the
‘right to disclose’ and a quite different ‘duty to disclose’. As‘guidelines proliferate - under a guise of helpfulness
- which they undoubtedly sometimes fulfil - it is well to remember that a practice which is out of step with their
recommendations is professionally highly risky. What has become known as the “Bolam Test” (1957) ensures that,
as medical practitioners, we are bound by the views of the responsible body of medical opinion, i.e. the
‘guidelines’. The Roya College of Psychiatrists is presently in the process of producing their own guidelines for
contemporary psychiatric practice.

Selected areas of Special Difficulty for Psychiatrists
General

Court Diversion Schemes, within which someone is arraigned, charged, and facing crimina proceedings, but
mental health intervention is introduced. A court psychiatrist may be asked to interview - for the purposes of
unburdening the criminal justice system of someone deemed mentally ill and in order to arrange for psychiatric
treatment. There are dangers, however, that the clinician” (psychiatrist’s) professional integrity becomes
compromised.

Suppression of damaging reports

Egdell (Egdell v W, 1990) was instructed, as an independent psychiatrist, to prepare a report for a Mental Health
Tribunal in relation to a patient’s possible release from conditions of maximum security. Dr. Egdell made his
assessment and formed the judgement that the patient was too dangerous for discharge. The patient’s own
responsible psychiatrist, on the contrary, was supporting discharge into the community. In what he regarded as the
public interest, Dr. Egdell decided to breach confidentiality, since his instructing solicitors planned not to disclose
the report on the plaintiff’s (patient’s) specific instructions. Dr. Egdell - effectively - made his report available to
the Home Office with recommendations that the patient continue to be detained. In the subsequent appeal, based
upon breach of confidentiality, the Appeal Court upheld his action and ruled that there was a right - but,
importantly, not a duty - to breach confidentiality in such circumstances. Another case, that of R v Crozier (1988)
- where asimilar “ suppression” of areport was opposed by the psychiatrist - was also upheld.

Children at Risk v Parents at Risk
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There are many situations where an evaluation and proper response to the risk of children can put parents at risk of
excessive interagency sharing of information and disclosure. A particular difficulty is that in which civil
proceedings may be followed by criminal proceedings or vice versa. Although the law disallows the use of
evidence from civil proceedings being made use of in subsequent criminal proceedings, this does not - at the very
least - prevent a more general culture of “judgement” amongst the different agencies based on the information
revealed in the civil proceedings.

A particular example is that of assessment of so-called ‘Munchausen by Proxy’ behaviour. The psychiatric
assessment in these cases is intimately entwined with the offending behaviour and a report to the court for use in
civil proceedings may come perilously close to making a statement and judgement about the appropriateness of
future, or the status of ongoing, criminal charges themselves.

Coda

There are clearly different interests represented by our different roles. A day to day example makes this point
simply.

A forensic psychiatry opinion was sought by a psychologist working within the extended clinical team in aforensic
service. Statements were made by the ‘patient’ concerning abuse of his wife, stepdaughter and others. This
information was shared with the referrer who then felt impelled to pass it on to a statutory agency. Further abuse
came to light. As a consequence criminal charges were pursued and the ‘patient’ - now ‘criminal’ - was sentenced
to eight years. As a consequence the ‘patient’ was lost inevitably to treatment. The ’'criminal’ feels aggrieved
(justifiably) at the *leaky’ confidentiality of the forensic professionals. Hiswife, initially ambivalent, now appears,
on balance, relieved, although she visits her husband in prison and clearly eagerly awaits his return home. The
children, after initial considerable difficulties, (apparently) “thrive”: more subtle feelings of “guilt” etc. are as yet
unexplored.

Question: Is this outcome a success? | suppose one answer is that it represents a family *protection” success -
although the family are the least persuaded. It is certainly atherapeutic failure. (Although it is not impossible that
this man may be helped by the prison sex offenders programme, it is unlikely to be sufficient for his considerable
therapeutic needs.)

Finally, should we not take an extensive and intensive look at other jurisdictions to learn how they conduct these
matters? Certainly some pay far greater respect to the concept and principles of confidentiality than it is now
fashionable to do, within psychiatric and related health services, in this country.

A few examples:

In the Netherlands a “confidential doctor” system allows the ‘therapeutic’ doctor to be protected - by an
intermediary - from requirements of himself informing, disclosing or reporting. (A related model has been used
with offender and non-offender patients at the Portman Clinic, London.) Obviously thisis not a panacea.

In Belgium and Austria a commitment to “absolute confidentiality” has been preserved. However, it is said that
recent discoveries and revelations of homicidal paedophilic crimes remained hidden for so long because of this
strict adherence to professional confidentiality.

In Scotland the Children’s Panels, in France “Children’s Judges’, and in Germany a very active system of
mediation bring different modes of addressing these immensely important issues. These are, indeed, complex
dilemmas.

4. The Court’sDilemma

His Honour Judge Paul Collins, Judicial Studies Board, began his talk by emphasising that in any disputed case
involving a child, the law had placed responsibility for decision making firmly with the judge, after taking full
advantage of the professional advice which he is given. Sometimes there is too much conflicting advice and
sometimes too little advice. However, judges must retain their responsibility for taking decisions without
abdicating that responsibility to the professional.
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Judges, of course, do not see the average case. We see the atypical, the intractable, and the unsettleable case and so
we have a distorted perspective. But these cases are important, especially in the Family Division and the Court of
Appeal, who quite consciously set legal frameworks and establish benchmarks for professional practice in a wide
variety of areas. These pronouncements are not rules of law, but professionals have to comply with these
judgements for their work to be acceptable in court. Thisin turn sets guidelines for everyday professional practice.

However, it is not simply a question of the court handing down guidelines to the professionals; there is a two way
flow of views and information which shapes current thinking. A conference at Dartington Hall in September of
1995, saw judges and mental health practitioners in child care spend two days discussing various aspects of their
work and thinking. Both judges and practitioners found it enormously valuable.

Public law cases are the most familiar ones for investigating the mental health of parents; very often the mental
health of the parent is at the root of establishing the Section 31 threshold of public intervention. The court has
discretion to make such an order, once this threshold is crossed, often depending upon the assessment of the mental
health of the parents, covering for example drug or acohol abuse, a low level of mental functioning, or mental
illness which may lead to sexual and physical violence. In these cases there is quite often too much evidence about
the mental health of the parents. The Loca Authority, the parents and the Guardian ad Litem will often be
represented separately by their different experts, all giving evidence about the same problem. Often there is little
consensus among these experts and the judge faces a particular dilemma as to which expert if any, he agrees with.
Often he will agree with parts of the evidence from more than one expert. In this context the court ought to
exercise control at a much earlier stage over the number of experts that are going to be called on all sides, and the
number of disciplines in which experts are to be instructed. There are already encouraging indications that thisis

happening.

| want to contrast these high profile child protection cases with the mass of private law cases, where the judge’s
real dilemmaisthe lack of professional help about the mental health and capacity of the parentsin the widest sense.
These cases, where the dispute is between the parents and often the wider family, concerning where the children
should live or what contact, if any, there should be with the other party, far outnumber public law cases. The
figures for 1995 showed the total number of public law cases, in all levels of courts, was 17,231 but the figures for
private law cases for the same period was 91,637. Private law cases are the poor relation and not enough
consideration is given to them but their importance cannot be over emphasised. Untold numbers of children of
every age are, or have been, the subject of litigation between the adults to whom they are closest as a result of
irreconcilable family stresses. That means that vast numbers of potentially dysfunctional teenagers and young
adults are being injected into the life of the nation and | don’t need to suggest why an investment into the lives of
these children at an earlier stage might be a prudent expenditure of resources.

What istherole of the State in these private law cases? The Children Act provides very clear distinctions. Y ou get
public intervention into the lives of children if the Section 31 threshold is crossed. Otherwise parents can either
come to an agreement themselves or get a court order determining any particular issue which arises between them.
There is an enormous vacuum where children and their families don’t qualify for the Section 31 threshold, but they
desperately need help. | feel that the court has a heavy duty in all cases which come before it, to satisfy itself about
the welfare of the child and that duty, in many cases, cannot be adequately performed without a proper
investigation of the parents, who very often have mental health problems, although they may not be serious enough
at that stage to justify more formal intervention.

But the level of resources available means that very often only the most superficial information is available to the
court. The result of a single meeting with the parents at the office of the Court Welfare Officer, is quite often all
the court receives and it usually has to wait 4 months or more for it. The equivalent cost of keeping one juvenile
offender behind bars for a year, around £30,000, would have a significant effect on the provision of mental health
resources. Of course, | am not suggesting a direct link between expenditure on one and saving on the other, but |
am hardly the first to be concerned about the disproportion in the way in which resources seem to be allocated.

| am going to just mention two of my own cases. In one | had too little help and | think | may have come to a
wrong decision as a result. In the other case which had no effective case management | was deluged with
overlapping and uncoordinated expert evidence that | had to try to make sense of (but | think | did get it right

anyway!).
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Case 1. A father applied for contact with his 4 year old daughter from a short lived unmarried relationship. The
mother was thin, anxious and very intense, and she opposed contact in principle, having complained of violence in
the relationship. The Court Welfare Officer had prepared a sympathetic and helpful report, pointing out all the
familiar arguments in favour of the child having some sort of relationship with the father. The mother said that the
child was afraid of the father. | was very sceptical about this for all the usual reasons, but also because the Court
Welfare Officer could not confirm this claim. So | ordered one period of contact between the child and the father
at the Court Welfare Officer’s office, where the child was safe, but the mother refused. The court then instructed
the mother to comply with the court order, but she still refused. | subsequently attached a penal notice to the order
telling her that if she still refused to comply, she could go to prison. As she still refused, and while | was away,
another Judge imposed a 14 day suspended sentence. The matter finally came before me on an application by the
father to remove the suspension. Now, if | don’t send her to prison, | am effectively abandoning any prospect that
this child will ever see her father in the foreseeable future; the court had already decided that this was in the best
interests of the child. If I do send her to prison, it is an awful thing for this woman who is obviously in a very
difficult situation and the 4 year old child has to be cared for. The mother called a psychiatrist who said he was
treating her for a condition of exceptional and unusual anxiety, apparently produced solely by the idea of the child
seeing the father. In these circumstances her whole functioning as a person was destroyed, her psyche shattered
and going to prison would prevent her from complying with the court order and would almost guarantee that she
would never take the child to see the father.

The father had no expert evidence of his own, and as he was legally aided, he would have had to apply to the Lega
Aid Board for authority to have an expert. Thiswould have taken probably a couple of months, during which time
the mother would have created all sorts of problems about seeing an expert instructed by the other side. The Court
Welfare Officer reconsidered the matter in view of the psychiatric evidence and deferring to the doctor, said it
would be wrong to proceed. Since this did not seem to be the sort of case where | could ask the Official Solicitor to
act, | thought | was rather stuck. The doctor was obviously trying to help me but | felt that he had been misled by
his client. The decision was mine and not the doctor’s but | had no clear evidence for rejecting the unchallenged
expert evidence in front of me. So very reluctantly | decided not to send her to prison, with the result that the little
girl will probably never see her father. | have a nasty feeling that justice has not been done to that child and that
lack of expert evidence was at the heart of my dilemma.

Case 2. Thiscaseinvolved adivorced father’s application for supervised contact with two daughters, aged 8 and 6,
whom he hadn’t seen for three or four years, and he was concerned that without regular contact the girls might
forget who their father was. The elder girl missed her father and continued to do so. By the time the case reached
me it was completely out of hand. He had been accused of sexually abusing the elder child.

The father called the following expert witnesses: firstly, a psychiatrist who had not treated him, but who had been
specifically instructed to report. He said that after his therapy in prison and post rel ease therapy, he didn’t think the
man remained a risk to the children. He then called a probation officer with special training in dealing with sex
offenders. She was a street wise and sceptical person who very much doubted the father’s claim to be a reformed
person. Finally, he called a clinical psychologist, the director of the therapy team who had been running the
father’s post release therapy, who said that all the indications were good.

The mother firstly called a therapist, who worked with the children about the abuse, who felt strongly that the case
had nothing whatsoever to do with the courts. She regarded as unhelpful rubbish, the views expressed by the
psychiatrist called by the Official Solicitor, that the children should know their father if only to dispel any ogreish
fantasies etc. that they might have had about him. It was a revelation to her when it was suggested that she might
have actually thought about working with the children, not just about the abuse, but also about the loss of their
father, particularly bearing in mind the older child'sfeelings. Sheredlly didn’t think that was significant at all. The
mother also called a consultant clinical psychologist who had been instructed only to comment on the mental state
of the mother. In fact she found it necessary to go into her reasons why the father’s likely rehabilitation was
spurious, in order to explain the mother’ s views which she supported.

The Official Solicitor's psychiatrist said in his first report that these children ought to have some limited,
supervised contact with their father. In his second report he changed his mind, due to the entrenched attitude of the
mother, which was likely to impinge upon the children and he thought it would be counterproductive.

In the light of this mass of evidence, | had to consider:
« Firstly, what was the father’ s condition in the light of the therapy that he’ d received?
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» Secondly, what was the likelihood of the restimulation of the father in the presence of the children and the
consequent effect on the children, however imperceptible and progressive?

e Thirdly, would the children regress when placed in this situation, as the psychiatrists agreed?

» Fourthly, the mother had expressed willingness to go to prison rather than co-operate. Was this due to a genuine
desire to protect the children, was it a forensic posture or smply hatred for the father, who had ruined her life
entirely.

Finally, | had to discuss the practical situation if supervised contact was to take place. Since it would require co-
ordination between the father's, the mother's, and the children’s therapists, under supervision by someone else
having the confidence of al parties. | decided that this was impractical and a recipe for disaster and it just wasn't
on.

In the first case, should | have had the power to call somebody in from a list of court experts to give me an
independent assessment of the mother? In the second, admittedly extreme case, should the absence of any practical
co-ordinated machinery have been a factor preventing me from making the Order, supposing | thought it right to
make an Order for all the other reasons? And that leads to the general question; have we got the level of public
resource commitment in private family disputes wholly and disproportionately wrong compared with the level of
resource commitment in public law disputes?

5. The Community Services Dilemma: Managing Children in
Need Servicesand Community Mental Health

Paul Curran, Assistant Director, Commissioning & Care Management, Lewisham Social Services said that on a day
to day basis front line professionals are faced with conflicting and agonising choices between trying to help
children or adults with mental health problems. However, he thought that there was much that could be done to
resolve these conflicts provided we retain a focus on the family and not on the narrow interests of our professional
group or organisation background. He then cited case examplesto illustrate the problems.

Case Examples:

1. This story involved a young woman and her 2 %2 year old daughter. One November evening the mother took a
taxi to Westminster Bridge and threw her daughter into the river. Miraculously the child survived because a police
launch was able to rescue her. The subsequent case review found that the family had “benefited” from extensive
help from both mental health and child care services, but that the help was uncoordinated and ineffective. The
shortcomings identified by the review were depressingly familiar:

» Professionals who didn’t talk to each other.

« Psychiatrists and other mental health staff who barely acknowledged their patient had a child.
e Little understanding of race and cultural issues by anyone involved.

« Narrow professional and bureaucratic perspectives on the needs of the child and the mother.

« Services under pressure and staff ill-equipped to deal with a complex and difficult case.

2. The second example illustrates the fear and conflict that these cases can generate. Here a woman with a very
long psychiatric history eventually lost her children who were subsequently placed for adoption. Her anger and
distress focused on the children’s social workers and their managers to the extent that she made direct threats to the
lives of their children. This had enormous impact on the individuals involved as well as the team and provoked
strong feelings between colleagues, with the children's social workers viewing the support offered to the mother by
the mental heath team, as both undermining of their work with the children and condoning the threats and
intimidation against them. On the other hand the mental health staff felt that the children’s team did not understand
their professiona role in supporting and advocating for the mother,that she was stereotyped as a woman with a
psychiatric history and that there was little understanding of her feelings as a parent who had just lost her children.
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3. The final example involved a Nigerian woman with paranoid ideas who was referred to a children’s team by
hospital staff who thought her children were at risk. The children’s social workers thought the mother needed help
in her own right and should be sectioned. On the other hand the mental health social workers decided there were
no grounds for a section but considered that the children should be taken into care. In theory both groups of staff
wanted to stop these things happening but, in fact, they both stood back and argued with each other until, in the
absence of any real help acrisis occurred. The woman was then compulsorily admitted and the children taken into
care - the worst of both worlds. In my view each service was attempting to define the situation so that it became
somebody else’s problem, whilst at the same time setting their own thresholds for involvement so high, that only
the most serious and critical circumstances warranted a response, thus ensuring the very outcomes they were trying
to avoid.

Managing Community Services.
Drawing from these examples he focused on three key themes:

» Responsibility and accountability
» Confidence and managing risk
* Over and under reaction

Responsibility and Accountability

Are our expectations of services explicit? The pressures on children’s and mental health services are great
everywhere, but reach the highest levels in our inner cities. In both service areas ever greater levels of skill,
knowledge and specialisation are required, leading to a still greater distance between them. There will not be any
turning back of the clock in this respect, the question is how do we make the right links and connections to avoid
the bureaucratic game of pass the parcel. In particular, do service providers understand that co-operation and
collaboration are not optional and is this requirement explicit in our plans and contracts?

Do our staff know what is required of them? Do mental health staff know what to do and who to talk to if they
suspect a child is at risk? Do children’s social workers appreciate concerns about confidentiality and are doctors
clear about their duties to children?

Are our responsibilities to service users clear? Are our mental health facilities family friendly? Is there
somewhere for children to visit? If we are concerned about the children of amentally ill parent do we talk to them
and tell them what is happening, where they can get advice and why we are taking action?

Confidence and Managing Risk

In managing any high risk service it is essential to acknowledge the fear that front-line staff will experience and
even need to stay safe. Children’s social workers and others outside the specialist Mental Health Services are not
immune to the media portrayal of people with mental health problems as “mad, bad and dangerous’. While they
should always recognise their limitations they ought to have a sufficient awareness and understanding to move
beyond the stereotype and use the specialist knowledge and advice that could be available to them.

Similarly many non child-care professionals do their best to avoid becoming embroiled in a*“ child protection case”.
They know the stakes are high, can feel de-skilled and may be fearful of the emotions this kind of work can
provoke. Are they, with their colleagues, confident that they are able to judge risk accurately? Have they had
access to training and do we know they are competent to undertake these tasks?

Over and Under Reaction

Under stress, services and the professionals within them develop defences to resist demand. Thresholds for
receiving help creep ever higher, front-line staff become hardened and unwilling to respond unless a situation is
absolutely critical. Recently our mental health services were audited by the District Audit Service. Their main
interest was in targeting services at those people severely at risk. They were tremendously pleased to find that we
were achieving 85% targeting on the most severely mentally ill | felt that they had missed the point entirely,
because you just can’t get servicesin Lewisham unless you are in the most severe circumstances.
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I have no argument with targeting resources on those most in need, but we must do this with some sophistication.
There are many parallels between the current experience of mental health services and the development of child
protection practice arising from the inquiries of the 70'sand 80's. | hope that in ten years time, mental health will
not need its own refocusing debate, due to the system becoming more important than the people it is supposed to
benefit.

The people we want to support will often be very resistant to our intervention, actively avoiding our help by
cutting through, rather than falling through the safety net. Our services have to be able to reach out to such people,
by being assertive and persistent in offering practical assistance and advice rather than waiting to intervene
intensively when the situation falls apart.

This experience of receiving little help or support before a crisis and then draconian intervention when it does
occur, is especialy true for black families. In Lewisham a quarter of the adult population and approaching half of
the children, are from minority communities. Black people, particularly African Caribbean’s, are over-represented
in the mental health system and their children are over-represented in care and on the Child Protection register. If
black families and communities are fearful of the intervention of the “helping” professions it is with some
justification. Thisis not to say they don’t want help. They have the same expectations and rights as other people,
but the help that is offered must be sensitive, relevant and meaningful.

Tackling the problems.

He then outlined those aspects which are important in addressing the problems:

Improving Recognition
A Joint Approach
Developing our Understanding

Improving Recognition

Personal Awareness - Front-line staff have to see when there is a problem and that there is a responsibility to deal
with it. Sometimes thisrelies on an individual and | would like to give credit today to one of our Social Work staff
Marie Diggins whose commitment and energy has ensured that at least things are moving in the right direction in
Lewisham.

Professional Expectations - Are there people who have a professional or personal responsibility for managing the
interface, for providing specialist advice or support, for example the new “named” professional arrangements for
child protection in the health service?

Organisational Requirements - Does the issue have any kind of organisational profile, for example it is only within
the last year that we have been collecting information about child protection cases involving adult mental health?

A Joint Approach

The issues and problems have to be tackled together - this is not just a socia services problem, nor isit solely the
fault of psychiatrists. However the blame might be apportioned the solutions will certainly be shared ones.

We need to have in place common policies, on confidentiality for example, and agreed operational protocols for
dealing with referrals. This means people doing things differently - challenging expertise and by definition curbing
some professional judgement and clinical freedom. Setting priorities is particularly contentious within the health
service but it must be done if resources are to be used effectively.

We need to take a joint approach to commissioning services, whether they be for children who are carers or
specialist community support schemes for parents who are mentally ill. We have just begun work with the Family
Welfare Association and the Lewisham & Guys Mental Health Trust on a project we hope will deal with many of
these issues, with funding from the Department of Health and local Joint Finance. These are easier to say than to
do and aleap of imagination is often required.

Developing Our Understanding
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We must listen to service users. Earlier this year we had alocal conference and were able to involve some service
users, who made a number of powerful points. The first was very practical, asking why social workers and CPN'’s
needed to visit together when many people couldn’'t get avisit a all. Dealing with shared problems doesn’'t mean
we have to do everything together and we need to be very clear that we are using scarce resources effectively.

The second point was more fundamental, in that what these people valued and wanted most was practical help, like
benefits advice and child care. They did not want to be endlessly assessed or otherwise passed from pillar to post.
They did not understand our organisational boundaries or care about our professional roles, they simply did not
mind who provided the help or arranged it. They are right - our challenge is to put their interests ahead of our own
concerns and focus on helping them and their children get through their crisis and minimise the harm caused by the
ilInessinflicted on them.

6. Speaking Up For Parents

Mr. Peter Harris, Official Solicitor to the Supreme Court, began by saying that his office could be traced back to
the medieval Office of The Six Clerks, which in the 19th Century became the Officia Solicitor for the Court of
Chancery and later the Office of the Official Solicitor to the Supreme Court. The purpose of the office, he
continued, was to represent the interests of those in litigation who cannot represent themselves, namely children
and people with a mental disability. About 60% of his work was with children and another 10% with parents who
are under adisability in family litigation. It was on the latter group he intended to concentrate his talk.

A Person Under Disability

The definition of a person under a disability is given in Section 92(4) the Mental Health Act 1983, and is a person
who is incapable by reason of mental disorder of managing and administering their properties and affairs. The
emphasis on property points towards Part VI of the Act, and that this legislation gives little thought to the social
welfare and care of the person outside the mental health treatment framework. It is therefore quite difficult to deal
with residence and contact issues, so we have to resort to rather arcane procedures for declarations in the High
Court. The Law Commission has produced a Report on Menta Incapacity which rationalises this situation and
Para 2.51 produces what | think is a very sensible and coherent statutory scheme for dealing with these cases.

My role has no particular statutory framework, but is governed by common law and procedura rules relating to
persons under a disability. The most relevant of those rules is that “a person under a disability may only be
defended by a guardian ad litem”. So if someone is incapable of instructing a solicitor or barrister, on their own
behalf, then somebody has to do it for them and in children's cases mostly, but not always, that is me. My position
in acting asa guardian ad litem is the same as any other guardian ad litem in litigation, namely to stand in the shoes
of the person who is under a disability and to supply their want of capacity. Thisis a proposition which is fairly
simpleto state, but it is much less easy to put into effect in every case.

Routes To Cases

Thefirst route is from solicitors who can’t get proper, or often even any instructions at all. For example a solicitor
phoned me and explained that she’d been asked to act on behalf of a young woman, with a child, who had lived
with her mother and her stepfather. When her mother and her stepfather died, the young woman who suffered from
learning difficulties found she could not manage to look after herself and her child. Also as a stepchild she had no
rights to the family home under the Intestacy Laws, so she looked like being homeless. The solicitor was asking for
assistance and so we started an Inheritance Act proceedings so that she could make a claim for her family home. At
the same time there were proceedings relating to aresidence order in respect of thelittle boy. Sadly, but wisely, the
mother consented to the child being placed with a maternal uncle and aunt.

The other main route is from the Court, when it finds itself faced with a person who has self evident problems of
mental health. Recently, a Ugandan lady who had lost a husband and a partner through Aids became extremely
distressed and depressed when 